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Introduction

Land in Kenya means different things to different people. To the pastoralists it is a where we are born to and buried in, a plate that God has put before man so that He can place food for all.  A resource given to man to man the use of all for all and it should never be given away or sold for whatever reason. 

To the agriculturalists land is property to be owned and a source of livelihood. To the elite, land is a market commodity in which to make profits through market speculation. To the politician and the general public, land is seen as sovereign entity whose boundaries reflect a social, cultural and political entity

Land is seen as the basic unit of production and poverty is associated with lack of land for production or the type and quality of product that particular land produces. 

Policies formulated have shown some biasness in that high potential areas have received more resources than the areas perceived as low potential. This has created vast areas of people whose livelihoods are inadequately supported by national resources and as mall area that has continued to receive massive state funding creating a definite line between the poor and the rich.    

This paper attempts to look at how continued exploitation land and other resources among the Maasai and other minorities in Kenya have contributed to further marginalization which is enhanced through expropriation, privatization and legislations.

The paper attempts to revisit historical  and current reasons for marginalization against a national background and identification of key CSO that have contributed significantly to the quests to seek redress by the pastoralists communities.

Several case studies have been used to illustrate the relationship between availability of resources and its correlation with exploitation and how ruling elites and multi nationals have used their political clout to disinherit communities of local resources which are placed under the exclusive use of non residents business operatives. 
Background   

Kenya is a land of diversity both in terns of geographical features, conditions and in terns of racial, cultural and economic backgrounds of its occupants. The country has more than 42 recognized tribes each with a claim to some historical geographical space and the resources therein.  Fossils found in East Africa suggest that proto-humans traversed the area more than 20 million years ago. Recent findings near Kenya’s Lake Turkana indicate that hominids like Homo habilis and Homo erectus lived in Kenya 2.6 million years ago. 

Cushitic speakers’ people from northern Africa moved into the area that is now Kenya beginning around 2000 BC. Arab traders began frequenting the Kenya coast around the first century AD. Kenya’s proximity to the Arabian Peninsula invited colonialization, and Arab and Persian settlements sprouted along the coast by the eighth century. During the first millennium AD, Nilotic and Bantu peoples moved into the region, and the latter now comprises three quarters of Kenya’s population. 

The Swahili language, a mixture of Bantu and Arabic developed as a lingua franca for trade between the different peoples. Arab dominance on the coast was eclipsed by the arrival in the 16th Century of the Portuguese, whose domination gave away in turn to that of the Oman in 1698 and the United Kingdom established its influence in the 19th Century. 

Archeologists estimate that farmers and herders from the horn of Africa colonized Kenya about 6,000 years ago. About this time, Bantu people also started arriving into the area from the south and west. Later on, there were waves of immigration by Nilotic pastoralists from the area that is now Sudan and possibly from as far as Egypt. 

From around the 14th Century, the country started receiving visitors from the Arabian Peninsula. Europeans arrived in the 15th Century. The British arrived at the coast of Kenya in 1824. During the Berlin Conference (1884 – 1885), the European powers divided Africa amongst themselves. Kenya was allocated to Britain. In 1895, the British physically occupied Kenya, and decided to open up the interior of the country by building a railway line from the part of Mombasa on the Indian Ocean to Kisumu on Lake Victoria. Started in 1896, the railway reached Kisumu in 1901, having covered a distance of more than 800 kilometers. 

The opening up of the country was followed by an influx of European settlers who occupied the highlands to the southwest. However, these lands were already settled by African people. The African were displaced in favour of the new arrivals. Although the new settlers built a modern agricultural economy, the bitterness created by the annexation of these people fertile lands remained. One such is the infamous Anglo- Maasai Agreements of 1904 and 1911 which moved the Maasai from Laikipia to what has now come to known as Kajiado and Narok 
The colonial history of Kenya dates from the establishment of German Protectorate over the Sultan of Zanzibar’s coastal possession in 1885, followed by the arrival of the British East African Company in 1888. Incipient imperial rivalry was forestalled when German handed its coastal holdings to Britain in 1890. In 1895, the British government established the East Africa Protectorate, subsequently opening the fertile highlands to white settlers in 1902. The settlers were allowed a voice in government even before it was officially made a crown colony in 1920, but Africans were excluded from direct political participation until 1944. 

In 1920, the country was declared a British colony, thereby making it a province of Britain. This had the effect of reinforcing British control over the country, its people and its natural resources. After World War II (1939 – 1945), there was an influx of British war veterans into Kenya. These veterans were given huge chunks of land as an appreciation of their valor during the war. Thus, annexation of land was again carried out without any reference to the local people. 

In 1952, the local people launched the Mau-Mau revolution; and in 1964, following more than a decade of widespread resistance to the colonial rule, independence was achieved and the country became a republic. The formation of independent government was a celebrated event that gave hope to the people that the bitter circumstances that were characterized by suppression, humiliation and denial of human rights including rights to land ownership, control and management of natural resources therein would be redressed and measures put in place to ensure that all Kenyans enjoyed the resources God endowed them with. 

While this has largely been the objective of the previous and current governments, it is also true that there have been constant conflicts between communities, between institutions and communities, between the government and the people it represents and quite often between individuals over access, management and right of ownership of land and the natural resources therein. These conflicts have often been so intense to the extent hat they have occasionally flared up as tribal clashes involving whole communities. It is with this background that this paper attempts to look at the exploitation and utilization of natural resources in pastoralists and minorities’ areas by multinational companies and its impact on their lives and livelihood and their struggles against such endeavours. 

Land and Natural Resources in Kenya:

Kenya has a total of 582,650 km 2 of which 569,250km2 is land while 13,400km2 is water. The country bounders Indian Ocean between Somalia and Tanzania, a distance of 536km with a territorial sea of 12 nautical miles and an exclusive economic zone of 200 nautical miles. The other borders are Ethiopia 839km, Somalia 682km, Sudan 232km, Tanzania 769km and Uganda 933km. The country’s terrain consists of low plains in Eastern, Coast and the Rift Valley; Central highlands and some highlands in the Central Rift Valley. 

Poverty statistics indicate that its prevalence at the national level stands at 52.2%, which means that this proportion of Kenyans cannot achieve the minimum expenditure needed to acquire basic food and non-food items. Absolute poverty in the rural areas now stands at 53.9 % and 49% in urban areas. In the case of rural Kenya, the incidence of rural poverty remains intricately linked to the state of the land economy.

Major land uses include agricultural and pastoral land uses on which the majority

of Kenyans depend for their livelihood, harvesting of forest products for timber

and wood fuel, tourism, mining, fisheries and infrastructure. These together

define the environment in which Kenya’s land economy functions.

Beyond economic factors, land issues in Kenya are deeply entrenched in political

and socio-cultural factors. The political factors that have shaped the nature and

characteristics of issues surrounding land in Kenya are intricately intertwined

with the county’s history. The European settlement created a political relationship

between the white settlers and Africans, which were always determined by

the land question: its acquisition, ownership, control, use and distribution.

Not surprisingly the land question became the primary drive in the country’s

Independence struggle. After independence the land question quickly

asserted itself as the fundamental factor in the dynamics of political power and

wealth allocation among the elites. To date the land question remains high on the

country’s political and development agenda.

Underlying and hence reinforcing its significance, is the fact that for indigenous

Kenyans, land has an important spiritual value. For land is not merely a factor of

production, it is first and foremost, the medium which defines and binds together

social and spiritual relations within and across generations. Issues about its

ownership and control are therefore as much about the structure of social and

cultural relations as they are about access to material livelihoods. That is the

reason why land debates continue to revolve around structures and dynamics

of lineages and cultural communities rather than on strict legal principles and

concepts.

At present, Kenya has three categories of land, namely, Government Land, Trust

Land and Private Land.

Government Land: Outside the ten -mile coastal strip, the colonialism had

relocated Radical Title from indigenous communities to the imperial sovereign

thus making the former de jure tenants at will of the latter - Land was vested

in Her Majesty with delegated powers to the Governor of Kenya Colony - it

was “Crown Land”. After independence, all the land previously vested by the

colonial government was transferred to the Government of Kenya in 1964. It

became “Government Land” Government land consist of all un-alienated land in

the country including gazetted forests, national parks, rivers and lakes, public

roads and reserves, the territorial sea bed, protected areas and land occupied

by government or quasi-government institutions and installations. This category

also includes all land held under private titles, i.e., freeholds, government

leaseholds and absolute ownership through land registration created under the

Act. As a form of tenure, the classification of land as “Government”, tended to

be interpreted to mean that such land is “private” to the Government, and has

been in practice, used and disposed of as such.

Trust Land: consists of land held by County Councils/Local Authorities on behalf

and for the benefit of persons ordinarily resident on that land
 These comprises mainly communal/pastoral lands, e.g., land owned by the Maasai Community.

Private Land: is all land with registered title in accordance with any registered

statutes. It refers to individual/ private tenure where land is owned exclusively

by individuals or companies. It is either freehold where the holder has absolute

ownership or leasehold, i.e., for a term of years subject to the payment of rent

and certain conditions on development usage.

The Commission of Enquiry into the Land Law System in Kenya recommends that the Constitution should classify all land, simply as public, commons or private.
 The Draft Constitution recommends that classification of all Kenya land be designated as public-that is land that was unalienated as government land;

Trust Land becomes community land - held by communities identified on the

basis ethnicity, residence or community of interest; and private land- includes

any registered land held by any person under a freehold tenure, and any other

land that may be declared private land under an Act of Parliament.
 

The country’s natural resources include indigenous forests scattered throughout the country, water resources in the coast, Lake Victoria and Rift Valley lakes, and a host of rivers and wetlands, wildlife, a large classification of flora and fauna, minerals including: gold, limestone, soda ash, salt, barites, rubies, fluorspar, garnets and titanium. The glaciers of Mount Kenya and the unique philosophy support abundant and varied wildlife of scientific and economic value. 

The most significant natural resources and therefore the most controversial is land. The country’s land consists of 12% high potential land while 88% is arid and semiarid. All pastoralists live in this area which is characterized by harsh living conditions and absence of supportive infrastructure. Of the 12% land is potential, arable land occupies 7% of which 1% is under permanent crops, 37% under permanent pastures, 30% forests and woodlands and other land use consists 25%. The Kenyan highlands comprise one of the most successful agricultural production regions in Africa; Kenya has a wide range of climatic and ecological zones with the altitude having a moderate effect in the temperature. The natural resources and the types of food available in these zones are determined by the rainfall patterns. 

The Maasai Pastoralists, other Minorities and their resources in Kenya.

Pastoralists in Kenya occupy over 70%of the total land mass in Kenya and are mainly found in Rift Valley province starching all the way from Lake Turkana to the south of Mt Kilimanjaro, the whole of North Eastern Province and parts of Eastern Province.

Pastoralism, which is the life stay of pastoralists, is struggling to find itself space and recognition as away of life in the so-called mainstream systems.

It encompasses livestock keeping, grazing, nomadism and utilization of natural resources by people and their animals. Pastoralism is a demanding occupation requiring the ability to withstand physical hardships, walking long distances in search of water and pasture often exposing people and livestock to dangers of the wilderness.

Nomadism as a system some times requires that whole households move long distances at certain times of the year often returning to the same general area in times of need.

Pastoralism as a system has common characteristics despite the diversity and dialect of the communities who practice it. Some of these are; live in semi arid and arid areas with movements to highlands during times of drought; maximization of herds during good seasons to offset stock mortality during drought; individual ownership of livestock which is grazed in communal pasture and decentralized governance patterns.

Pastoralism as a peoples way of life has not been incorporated in the national development agenda in is often hidden under the guise of livestock that is itself a product of pastoralism. This system requires vast land and water for its sustenance. While grazing their stocks, pastoralists have been able to accommodate large numbers of wildlife which is contributing to the national economy, yet the pastoralist who give it sustenance seldom benefit from it.

Pastoralism is known to contribute to the conservation of biodiversity including forests which act as safety nets during periods of drought.

Despite the enormous resources found within pastoralist occupied territories, other land tenure systems, legislations and skewed administrative systems have enacted legislations that have continually decimated pastoralism through appropriation, subdivision of pastoral lands and outright land theft, which have subsequently left many pastoral communities vulnerable to natural calamities but economic and political threats. 
In Kenya, Maasai pastoralists and minorities inhabit regions that are well endowed with natural resources. These include Kajiado District with large fluorspar deposits, the Magadi Soda Ash, the geothermal power station and Kariandusi limestone factory. The Maasai Mara National Reserve approximately 1,501km2 is a core mating and habitat for more than 1.5 million wildlife stray into the wider dispersed areas. The Mau Forest that occupies 290,000 hectares of land is located in Narok District and predominantly occupied by the Ogiek (Dorobo) and Maasai indigenous peoples. The water of the Mau forest complex serve more than (4) million peoples inhabiting more that 578 locations in Kenya and Tanzania and acts as a source of the Mara River. It serves as a life for both Pastoralists and the Serengeti Mara ecosystem. The Mau forest provides a living for more than 18,000 Ogiek who depend directly on wild fruits, honey, and game meat and herbs. Other districts where the Maasai community occupies include Nakuru, Transmara, Baringo, Samburu, Laikipia, Isiolo and Marsabit.
Case  Study 1. The Anglo- Maasai Agreements of 1904 and 1911 

In 1904, the Maasai trough their religious head, Olonana (Lenana) purportedly entered into an agreement with the Crown in which they allegedly agreed of their own free will to move their people, flocks and herds into lands reserved for them away from the railway line and from any land that may be known open to European settlement.

Through this “Agreement” thousands of Maasai and millions heads of cattle were moved from the fertile and productive northern Rift Valley (later known as the White Highlands to Laikipia and other designated areas south of the Rift Valley.

It was stated in the “Agreement” that the settlement then arrived at was to endure so long as the Maasai as a race shall exist and that European or other settlers were not be allowed to take up land in the settlements.

 

However when in 1911 Laikipia was found suitable for European settlement the Maasai were again removed there from to the more arid southern Rift valley.

Challenging the Agreements.

The ‘Maasai Case’  – Ol Ole Njogo & Other Versus The Attorney General & others – In High Court of British East Africa, Civil Case No. 91 of 1912; - 

The Maasai community became the first indigenous African community to take the British rulers to court challenging the move in the now famous Ole Njogo Case of 1912

Some eight (8) of the Maasai men protested vehemently and took the matter to the matter to court. The Attorney General represented the Crown in Court.  

The plaintiff’s claimed as individuals and on behalf of the Maasai of 

Laikipia and also on behalf of the Maasai tribe generally, that the treaty 

made between the Maasai and Her. Majesty late Commissioner Sir. 

Donald Stewart in 1904 is still in force and effect and that the obligations 

undertaken therein are still binding on H.M Government.

Some defendants were brought on record as signatories to the 

agreement made in 1911 whereby they agreed that they and other Maasai 

should leave Laikipia these defendants having no authority to enter into 

such an agreement Iand such agreement being void.

In brief, the plaintiff’s were seeking for relief in terms of:-

(a) That the Southern Reserve to which their stocks were being moved was infected with East Coast fever and tsetse fly in many places;

(b) That the cattle moved had depreciated the total depreciation estimated at Sterling pounds 100, 000.00;

(c) That the 1911 Agreement was not binding on the plaintiffs and the other Maasai. In raising an objection to the hearing of the case in a lower court (municipal court), the colonial government argued that the Agreements of 1904 and 1911 were treaties between two sovereign states and therefore could not be heard by a lower court.  The fact to note here is that African cultural nationalities such as the Maasai were treated as nations in their own right by the colonial government. The management – hearing and determination of the case was full of biases, arbitrariness, and abuse of office and the due process of law.  Paradoxically, when it came to the hearing of the case, only the English legal jurisprudence applied and judgment was based on this factor. The judges and the prosecutors were all from Europe.  The Maasai traditional customary laws and norms had no say in the matter.

Upon deliberation and determination of the case, the court held that; the 

agreement entered into between the Maasai chief and the governor were 

not mere agreements, but were international treaties between two foreign 

powers. The Governor acted on behalf of Her Majesty powers – Britain 

while the Maasai Chief represented the Maasai State and therefore the 

municipal court of the colony had no jurisdiction for the international court. 

The law that governed the case was that of international law. 

The ruling emphasized that the court had no jurisdiction because the agreement was in the nature of a treaty between two sovereign States, and not a contract. The Maasai was perceived as a State, a body corporate. The matter was therefore on under the jurisdiction of international court, it was concluded.

The interpretation of this was that, Africans could not enforce any of their 

agreements with the colonial government, thus exposing the weakness of 

their security of tenure. The Maasai were therefore forcefully moved a little 

South of Laikipia to pave further way for the settlers. 

The case of the Maasai people illustrates well the guile with which the white colonist used to wrestle land rights from the indigenous African communities. For years, the white settlers had an eye on the vast savannah rangeland occupied by the Maasai that straddled across the floor of the Rift Valley – from the border Tanganyika (then German East African Protectorate) to the Laikipia plateau. Sir. Charles Elliot who had an obsessive racist dislike for the indigenous African, and especially the Maasai where he went as far as stating:-

“There can be no drought that the Maasai and many other tribes must go under….I have no desire to protect Masaidom. It is a beastly bloody system, founded on raiding and immorality, disastrous both to the Maasai and their neighbours. The sooner it disappears and is unknown except in Books of anthropology, the better.

The Lancaster Conference of 1962.

The Maasai sent a delegation to deliberate to Britain to negotiate for the independence of Kenya but walked out of the conference in protest when the British refused to include the issue of land of Maasai land habited by the whites in the independence agenda.

Maa Civil Society Forum.

This forum puts together CBOs, NGOs and likeminded individuals who have come together to seek redress of the historical and current claims on land natural resources. 

Since 2004, the forum has been able to mobilize Maa speakers in Kenya for consensus building on modalities of reviving the claims. It has developed a strategic plan and carried out research on both the agreements and the validity of the case.

The forum has organized processions and protests in most of the districts but these activities have been met with brute force from the law enforcement apparatus of government with several arrests made. 

While the forum has been seeking dialogue with the government on the issue, the government on its part has turned a deaf ear and resorted hard handedness and criminalized the demands. The forum is still perusing opportunities for redress.

Case Study 2

Iloodo- Ariak and Mosiro Group Ranches

Iloodo - Ariak (the Maasai word for a place of “red waters”) is land situated about 80 Kilometers from the southern part of Nairobi in Kajiado District within the Rift Valley Province. It is approximately 146, 682 Ha. Since time immemorial the land has been occupied and managed by and it is occupied by over 6, 000 indigenous Maasai inhabitants of the Keekonyokie clan – who are the ordinarily residents of the area – with traditional pastoralist activities centered on livestock.  By virtue of Section 114 of the Constitution of Kenya, the Iloodo – Ariak was vested in Olkejuado County Council as a Trustee. The County Council was to hold the land in question for the benefit of the persons who were ordinarily residents thereon. 

By the declaration notices Numbers LA/LDO/1/8 dated 22nd November, 1978 and LND/MOS/56/4 dated 11th July, 1986 the government declared Iloodo – Ariak and Mosiro respectively land an adjudication sections within the meaning of Section 5 of the Land Adjudication Act (Cap. 284). It was meant for purposes of ascertainment, recording and registering of pre – existing customary rights and interests of those ordinarily residents in the said area. Such residents were to be issued with title deeds. As the main users and occupiers of the land, the Maasai were entitled to expect significant consultation with the adjudication team and positive results from the whole process. 

The process of adjudication at Iloodo – Ariak proceeded on until 1989 when it was pronounced complete. The adjudication register was published for inspection and objections invited within the sixty (60) days of it’s completion of the register. Consequently, 459 objections were lodged and determined by 1990. Soon thereafter, those recorded as owners of the parcels of land in the section were registered as absolute proprietors of the land and hence issued with the title deeds in respect of the provisions requirements of the Registered Land Act (Cap. 300). 

However, the adjudication process was marred with greed, abuse of office, acts of arbitrariness, corruption exhibited by the officials from the Ministry of Land and Settlement who were ostensibly facilitating the adjudication process. 

In the course of the alleged adjudication process, available evidence indicates that many of The Government officials were recorded as the owners of the land in this area.  Further, that a great deal of land was demarcated to people, friends and relatives of these officials who are not ordinarily residents. This did not happen for free or by accident. The non-residents made hefty payments to these Government officials and land Adjudication Committee members.  As a result, the following was the outcome:-

· 362 persons who were (still are) non – neither residents nor members of any of the existing group ranches of this area were nonetheless recorded as owners of the land in the section. They were allotted land and issued with the title deeds.  A large number of these non – residents were and still are highly placed politicians, adjudication officials, other senior government and local  officials and their relatives, friends, businessmen and associates who had no connection with the area. These people were providing bribes in order to lubricate the process. The officials took advantage of the ignorance and the illiteracy level bestowed by the members of this community. 

Definitely, people with no customary claim on the land, but needed such a 

resources to secure loans for private business ventures.

· Over 2, 000 legitimate and indigenous Maasai families and inhabitants were deliberately and through fraudulent means left out of the adjudication process and were declared to be squatters on the land allotted to other people. These residents were not aware of the demarcation and recording taking place. The community was not made aware of these matters. The same was never effectively communicated to them as required by section 14 of the Land Adjudication Act. 

On the other hand, Mosiro was declared an Adjudication area on the 11th day of July 1996. The Kajiado District Adjudication Officer appointed an Adjudication Committee on 16 July 1986.  

The Maasai residents of both Iloodo-Ariak and Mosiro from Kajiado district 

undoubtedly lived on this ancestral land from generation to generation. Their 

case is to protect the land being taken away through unfair, arbitrary and 

gross abuse of power perpetrated by Government officials.  At both the 

adjudication areas, the rightful and laid down land adjudication procedures 

was not applied. There was neither publication nor any notices to this effect. These acts of omission and commission were deliberate with intention of frustrating any efforts to launch and/or lodge of appeal cases with Minister of Lands and Settlement nor the high court as required by the primary Land Adjudication Act. 

     These developments caused various resentments from the local residents 

      both political and legal. The subsequent activities were as follows:- 

 The Saitoti Probe Committee of 1991.
In or about August, 1991, the then Vice – President Professor George Saitoti (the area Member of Parliament) established a twelve (12) member Probe Committee. The terms of reference for this Committee were:

· To investigate the complaints of the residents of Iloodo-Ariak area in reference to the adjudication process and;

· To make recommendations thereon.
The Report:- 

The Committee developed a report to this effect. Invariably, the findings were sketchy and the recommendations half – baked and half – hearted.  The composition of the Committee was dubious and not well - vetted. Majority of its members were non – residents and not beneficiaries.  The Committee found out that of the 362 non – residents allotted Title Deeds:

I). 192 resided out of Kajiado District;

ii).14 resided within Kajiado District but Ngong Division;

iii).156 resided within Ngong Division but out of the Iloodariak area.

Recommendations by the Committee – the Committee absurdly made a reconciliatory and worthless recommendation:-

· a) Those residing out of Kajiado district retain ten (10) Ha. Each;

· b) Those residing within Kajiado district but out of the Ngong Division retain twenty (20) Ha. Each; and

· c).Those residing in the Ngong division but out of Iloodo - Ariak area retain fourty (40) Ha each. 
· The Probe Committee had no legal status. It’s proceedings, findings and recommendations therefore, are devoid of any binding (legal) force. The evidential value of the same is null and void ab initio on the grounds of admissibility. The Iloodo – Ariak community vehemently rejected the report by the Committee.
 

A subsequent commission called the Ndungu Commission identified this area as one of the unlawfully acquired lands that it was investigating and recommended that the Titles be annulled but up to date the government despite having received the report  

Case Study 3

 The Mosiro land case:

Mosiro was declared an Adjudication area on the 11th day of July, 1998. An Adjudication Committee was appointed on the 16th July, 19 86 by the Kajiado District Adjudication Officer.  

· The District Adjudication Officer did not give any of the applicants and/or any residents of Mosiro 

· The officer demarcated land to people on the map without such maps allocation being preceded by Land Adjudication Section any opportunity to point out or demarcate the boundaries of any land applicants claimed.

· The recording and the demarcation officers did not accord the applicants and/or the residents of Mosiro Land Adjudication Section any opportunity to:-

· Point out or to demarcate the boundaries of any land;

· Make any claims/objections to any particular portion of land in the said land adjudication section;

· Pinpoint and/or demarcate any boundaries of the respective pieces of land claimed;

· The demarcation officer failed to demarcate the boundaries of the respective pieces of land claimed; the demarcation of the respective pieces of land on the ground;

· They allocated on the map some fifty two thousand four fifty two hundred (52, 452) acres of land in Mosiro to persons who are not ordinarily residents of the land and who were not entitled to any land;  

· Demarcate or cause to be demarcated the boundaries of any separate piece of land;

· Demarcate and record of allocated land to people on the map without such map allocation being preceded by demarcation of the respective pieces of land on the ground;

· Demarcate and recording of land to persons who are not ordinarily residents o the said section and who are not entitled to any land. These persons had no lawful claim or interest in the land and without the map allocation being preceded by demarcation of each piece of land on the ground.    

· Did not display the original or any adjudication Register at a convenient or at any place within the Mosiro Land Adjudication area.

The Survey Officer did:-

· not survey on the ground any of the parcels of land in Iloodo Ariak land adjudication section;

· Prepare a demarcation map without the map preparation being preceded by survey work required to be carried out on the ground in respect of each and every parcel reflected on the said demarcation map;  

· The Recording Officers prepared and acted on the forms that are not signed by the Chairman of the Mosiro Land Adjudication section;

· The Land Adjudication Officer did not display the original or any Adjudication register at a time convenient within Mosiro;

· The Director of Land Adjudication and Officers sub – ordinate to him allocated at least thirty one (31) government officials land in the said area.

Interestingly, the people allocated lands do not know where these parcels of land, though recorded in their names, are situated on the ground. This was because no survey was ever carried out and no boundaries were demarcated.

The land Adjudication at Mosiro affected over 1000 residents where more than 52, 000.00 acres of their ancestral land adjudicated. 

On May 27 1991, the Permanent Secretary in the Ministry of Lands and Housing appointed an ad hoc Committee to look into the irregularities in Mosiro land adjudication section. The ad hoc Committee submitted its report and findings to the said Permanent Secretary on June 27 1991.  

The Findings from the Report:

Accordingly, these were the findings of the report by the Ad Hoc Committee. Upon examining the procedures adopted on the ground by the implementing officers, the Committee found out that:-

1).
The implementing officers jointly and fraudulently revised the Committee of Elders and approved lists of claimants to include names of their “friends”. Outsiders were also invited by the committee members to apply verbally or in writing for land in the section;

2).
The committee invited and approved applications for land in return for financial and other consideration, particularly from outsiders.  It erred by inviting persons who were not “ordinary resident” in the area to apply for land;

3).
The committee held a total of four (4) meetings in which 1014 applications were considered and approved for allocation.  However, of the 757 approvals done on 18th September, 1990 cannot be established as the same were not confirmed by the  chairman as his purported thumb print and the Executive Officer’s signature were found to have been a photocopy from the minutes of the previous approval of 16th December, 1988.  The list of those whose applications may have been genuinely approved by the committee could not be traced for counter – check;

4).
The implementing g officers subsequently covered up by avoiding demarcation on the ground and producing a theoretical Registry Index Map (RIM) instead;

5).
They prematurely published Adjudication Register, which may not have been publicly displayed for public inspection;

6).
The Committee speeded up the processing of the faulty Adjudication records and maps in the hope that the end would seal the syndicate and the irregular allocation.  The speed at which the final process of the adjudication work was undertaken after the expiry of the objection period indicates that there was a cover up by the implementing officers who were harboring dirty tricks.  The idea was to benefit from the provision of section 143 of the Registration Land – the notorious First Registration.  

For instance, from the date of submission of the field base maps to the District Surveyor by the Land Adjudication officer on 4th December, 1990, to the publication of the R.I.M ten days later, the issuance of certificate, the finality of the adjudication register on 20th December, 1990.  On 2nd January, 1991, there was a rush for the title deeds at Kajiado Land Registry; the signing of the register by the claimants facilitated by the Executive Officer and the Chairman upon the premature publication, was indeed irregular and meant only to fill in the gaps in the relevant certificates;

7).
That the High Court nullified the previous purported adjudication of the said Mosiro Adjudication section and the Land Adjudication Officer, through section 5 of the declared Mosiro sub-location of Kajiado district;

The people allocated land do not know where the parcels of land recorded against their names are on the ground in the said IIoodo- Ariak and Mosiro land section as no survey was ever carried out and no boundaries were demarcated.

The certification by the Director of Land Adjudication was made without jurisdiction.  This was in that; the certification is not made on the Adjudication Register.  Further, there was no duplicate Adjudication Register as required by the provisions of sections 27 (3) (b), 13, 14, 15, 16, 23 (2) (a), 25 (a-c), and 27 (3) (b) of the Land Adjudication Act.

The certification by the Director of Land Adjudication was made without jurisdiction. This was in that, the certification is not made on the Adjudication Register. Further, the there was no duplicate Adjudication Register as required by the provisions of sections 27 (3) (b), 13, 14, 15, 16, 23 (2) (a), 25 (a – c), and 27 (3) (b) of the Land Adjudication Act.


The Immediate Out – Come after the “Adjudication Process”

          Consequently, after the adjudication process these were the outcome:-

1. A total of 362 persons who were and still are not residents of Iloodo - Ariak section were nonetheless recorded and registered as owners of the land in that section. They were allotted land and issued with the title deeds fraudulently
2. A high number of these non – residents’ proprietors were and still are high-ranking government officials (self – allocation). They further allotted land to their relatives and friend, executives, politicians and professionals. They took the advantage of their position to manipulate the unsuspecting illiterate elders for their selfish ends. 

3. The situation led to the replacement of all the rightful inhabitants from their ancestral land.  It was the beginning of social and economic roadways to poverty for a people who were rangers and used to freely owned up communal lands suitable for nomadic set up and lifestyle. The people witnessed an orchestrated melodrama of land grabbing through fraud and corruption.  Paradoxically, an extremely new phenomenon – corruption – was introduced among the Maasai people. On the contrary, those who did not abide by this corruption demands and trends were willfully not allocated any parcels of land and if at all, were granted areas that were extremely unproductive and not strategic places. 
4. Over 1200 legitimate/indigenous inhabitants were deliberately left out of the adjudication exercise. Through fraud, they were rendered both land less and with no home.  
5. The ordinarily residents were subjected to harassment, intimidation and arrest by the Administration officials who were working in close collaboration with the Land officials.  The harassment was designed to cover up and conceal the actual issues pertaining to the adjudication process from emerging. 

These residents were not aware of the demarcation and recording process ever taking place. These was because the matters were never effectively brought to their knowledge as required by section 14 of the Land Adjudication Act

The Evidence of Fraud:

Evidence of fraud, breach of trust or fiduciary duty and contravention of legal provisions. The examples are-

a).      No warning:- Residents of Iloodo – Ariak and Mosiro adjudication section 

were not warned of the time and place of which demarcation and recording will be done; 

b).
Recording and Ascertaining Non – Residents:- The ascertainment and the recording of non – residents as owners of the parcels of land within the Iloodo – Ariak and Mosiro section in or over which they never exercised any rights under recognized Masai Customary law.

 c).
Exclusion of the Legitimate Residents:-  The deliberate exclusion of the persons ordinarily resident on the Iloodo – Ariak and Mosiro Trust land.

d).
The Sale and Transfer of Land before Adjudication:- The sale and/or transfer of land before adjudication is not legally permissible. 

e).
No Demarcation of Boundaries on the Ground:-   The boundaries of the parcels of land were never demarcated on the ground. The government officials took advantage to apportion themselves, their relatives and friends these parcels of land. These were only done on the map. 
f).
Members of the Adjudication Committee Self-allotment of Land:-  

There is evidence where most of the members of the adjudication committee had allotted themselves and their relatives multiple parcels of land. 
g).
Land Allocated to dubious and Non – existent Groups:

A number of dubious and non – existent unincorporated groups and associations have been recorded as owners of parcels of land in Iloodo – Ariak adjudication and Mosiro Sections.

h).
Olkejuado County Council Recorded as owner of Several Parcels of Land:-

The Olkejuado County Council was recorded as owner of fourty – Seven (47) parcels of land in Iloodo – Ariak adjudication section with total of 11, 387.58 acres.

i).
Fudiciary of duty and abuse of power- The performance by the Government officials is unjust, unfair and a breach of basic equitable principle of fudiciary; conflict of interest; the officials are in fudiciary relationship with those persons whose rights they have the duty and power to ascertain, record and register. 

The officials by virtue of their office or position have special opportunity to 

exercise their power or discretion to the detriment of those persons whose 

rights are being ascertained, recorded. 

The officials did not discharge these obligations. Instead, the Committee members took advantage of their position to enrich themselves. All this was done at the expense of the aggrieved residents of Iloodo-Ariak Adjudication section.

The solution to resolve this problem should be to enact the Land Adjudication (Amendment) 1999 Bill. The Bill attempted to provide an interminable solution and breakthrough to the adjudication problem. 

Case Study 4. Namuncha Maasai community

The Namoncha land is situated in Naivasha, Nakuru district.  It covers the land reference numbers 378/2, which according to the official search measures approximately 4875 acres.  Analytically, this parcel land reference emanates from the sub-division of the original parcel of land known as 378 that measured about 5129 acres granted to and registered in the name of one Mr. Cyril Herbert Mayers on or about 1962.

Prior to this sub division, the land was registered under the registration of Titles ordinance, Grant number 18643 for a term of 943 years from 1st October 1961.  On 1/10/61 the governor and commander in chief of the colony and protectorate of Kenya on behalf of her majesty Queen Elizabeth the second granted the land unto one Mr. Humprey Slade (former speaker to the National Assembly) and James Frederick Hume of P.O. Box 30333 Nairobi as joint tenants.

The parcel of land is situated in the Southern part of Kijabe Township in 

Naivasha. On the western side of the land is found the Kedong River with the 

boundary of land passing in the center of the river.  The northern side, another 

Little Kedong River is found once again with the boundaries passing in the center 

of the river.  On the extreme northeastern, are what has come to be referred to as ‘the Kikuyu escarpment’ forest reserve.  In the Eastern, side is the Kikuyu land unit and while the southern part of the land within a radius of 20 feet from the center of trig beacons reserved to the government.

The land was then measured five thousand one hundred and twenty nine (5129) acres or thereabouts that is to say land reference number 378 which piece of land with dimensions abuttals and boundaries thereof were delineated on the plan on the land survey plan No. 78211.  Deposited in the survey records office in Nairobi.  It was to be held as joint tenants upon trusts contained in an indenture registered in volume No. 25 Folio 63/10 for a term of nine hundred and forty-three (943) years from the 1st day of October One Thousand Nine Hundred and Sixty One (1st October 1961) subject to the payment of annual land rent – i.e. from 1st October 1961 until 31st December 1999.

Mr. John Mayer is the first-born son of the late Cyril Herbert Mayer. The Mayer 

Family has lived on the land from 1947. They bought the parcel of land from the 

Billiard – Leak family who had acquired the land from one Greswold - Williams. 

Though the Mayers are of the British origin, they have now acquired Kenya 

citizens. 

In reference to the official records, the parcel of land originally reference number 378 measuring about 5129 acres is indicated as having belonged to Mr. Humprey Slade – the former Speaker to the National Assembly of Kenya and one Mr. Fredrick Hume Hamilton. According to Mr. Mayer (Junior), the two gentlemen were the lawyers engaged by Mr. Cyril Mayer from the present renown law firm of present Hamilton Harrison and Mathews and company advocates.  

The Sub – Division of the Land Reference Number 378:- It is reported that, sometimes in the early 1960s, there were hashed strategy to intimidate and cause the Mayer’s flee the farm. At the stated time, one Councilor lead a team of thugs and police to the farm of the Mayer’s and physically threw them out of the land. They roughly bundled the old Lady Mayer into a van and took her away.  It is held that from these incidents of harassment, psychological pressure and coercion, the Mayers were ‘forced’ to sell the parcels of land to other interested parties. 

It has not really been clear where the pressure was emanating from, but certainly all along, the members of the Kikuyu community had been interested in assuming ownership to the land in question.

Hence, in 1962, the parcel of land reference number 378 was sub – divided into three parcels namely L.R 378/1; 378/2 and 380. The LR 378/1 measuring 260 acres was retained by the Mayer family, the 378/2 is the current Namoncha farm while 380 was acquired by the Rarre Co – operative group – a land buying group belonging to the Kikuyu community. 

The Mayers are currently the owners of land reference 378/1 which measures approximately 244 acres. The prime land is situated at the source of river Little Kedong with abundant vegetation and greenery. The conservation and protection of the natural environment is of high standard.  Due to this surrounding, the Mayers are coveted by many people. On several occasions, many disgruntled persons wish to forcefully evict them from the land but in vain.   

The Namoncha land is camouflaged with intricate issues surrounding ownership, 

title and interest on the said land.  As a result, simmering tension and animosity 

has been brewing and the eventual consequences may not be impossible to 

predict. So far, the differences have led to several legal actions being instituted in 

the High Court with the hope to attain a legal remedy.

Supposedly, the groups involved in the tussle are those from the Maasai and the Kikuyu communities respectively.  The two groups inadvertently have made specific claims over the land. 

Generally, the Maasai community claim to have been in continuous possession, use and occupation of the Namoncha land from time immemorial without any form of interruption. On the other hand, the Kikuyu community allegedly insists that they are not only the legal owners but bestow the rights and interest as they hold the legal title deed to the land.  As far as the Kikuyu community is concerned, whether, they have been in occupation and use is extremely not in issue.  In fact, the Kikuyu community contends that they were forcefully evicted from the land during the 1992/94 ethnic ‘cleaning’ clashes by armed Maasai warriors. All these are issues that will certainly require one to establish beyond any spec of doubt being intricate matters of evidence. This case together with others by the Maasai community against Utheri Wa Lari Land buying Company, Nyakinyua Land buying company and Kedong are in courts awaiting hearings, rulings or judgments.

One case was ruled against the Maasai community at Olmara verses Ngati farm another land buying company despite the Maasai community having lived there far back as 1913

The community has now sought redress by appealing to the High Court.

Case Study 5.

Maasai Mara and the Mara Group Ranches

The Maasai Mara area forms the northern part of the world famous Serengeti-Mara ecosystem. The ecosystem covers an area extending to about 25,000 Km2 across the Kenya – Tanzania boarder that is traversed by the migration of the Serengeti Wildebeest. The Serengeti - Mara Ecosystem supports one of the most diverse migrations of grazing mammals on earth. The Mara area, which is within Kenya’s jurisdictions, is made up of the Maasai Mara Reserve, nine group ranches. 

The Mara, although only a quarter of the total ecosystem area, is crucial to the survival of the entire system because it is the source of forage for wildlife migrating through the Serengeti during critical points in the dry season. Only 25% of the wildlife habitat in the Mara part of the ecosystem is protected in the Mara Reserve; the rest lies within pastoral and agricultural areas north of the reserve. These lands outside the reserve are also under more pressure than the rest of the ecosystem, with recent unprecedented human population growth, expansion of wheat farming in wildebeest calving grounds and expansion of tourism facilities.

Maasai Mara National Reserve (MMNR) is Kenya’s most visited tourist destination.  The ecosystem is best known for the migration of its wildebeest population; the wildebeest cross over into the Mara from Tanzania and the migration covers approximately 1,368 km2 of the reserve and 3,000 km2 of land within the surrounding group ranches.  The County Councils of Narok and Transmara Districts jointly manage MMNR and 19% of the revenue from the reserve goes to the group ranches (Siana, Koyiaki, Olkinyei, Majimoto, Lemek, and Olchoro Oiroua).  

The Mara is best known for the large number of wild mammals and bird that are found there. Together with the scenic and largely natural landscapes, the wildlife of the Mara is a major draw for tourists from all over the world, attracting over 150,000 visitors per year in the early 1990s.

The group ranches serves as major dispersal area outside the reserve that provide important seasonal grazing for the outflow of migratory species, as well as important wildlife habitat for resident species. This wildlife is the basis for a tourism industry that provides increasingly significant financial returns to local residents among other land uses particularly livestock herding.

Topographically, the Mara area is made up of undulating grassland plains with occasional steep hills. Permanent water exists in he Mara River and its major tributaries and in various springs scattered throughout the area. Rainfall decreases from west to east, averaging 1000mm per annum on the Isiria escarpment in the far west and 500mm per annum on the dry plains in the southeast, although drought periods of grater than six months have been recorded at least once every decade.

The Mara has experienced significant overall reduction in the amount of wildlife and wildlife habitat over recent years. This has taken place in the face of increasing importance of wildlife tourism as an economic activity for poverty reductions and international recognition of the Mara as a wildlife refuge. 

The resident wildebeest population has decreased from over 100,000 in the late 1970s to just over 30,000 in 2000. Similar declines have been noted among other wildlife species such as the giraffe, Thomson’s gazelle, Topi and eland. These reductions have been attributed to loss of natural habitat to farming and direct conflict between wildlife and farmers caused, at least in past, by the sub-division of group ranches into individual landholdings among other factors.

The other primary land use in the area is pastoralism, which is the traditional livelihood of the Maasai people. Pastoralism has largely co-existed with wildlife and tourism in the past perhaps due to smaller human populations. Over the past two decades, conflicts have increased over specific issues and natural resources. It is noted that the population growth rate was above average 5.3% in Narok District, contributing to increasing demand for land and natural resources and therefore increasing competition between different land uses particularly wildlife conservation, pastoralism and agriculture both large scale and small scale farming. 

It is against this context of changing social economic situation and increasing conflict between land uses for natural resources that various stakeholders including individuals, local community-based organizations (CBO), non-governmental organizations (NGOs), donors and government agencies have identified the need for a management and zoning plan to reconcile different land uses in the group ranches outside the Mara Reserve and ensure the conservation of the Mara ecosystem.

Emerging conflicts over water and grazing within the protected areas. 

Most of the springs either have their source within the protected area, drain into the Mara River or its tributary Talek. There is conflict over water when water sources outside the protected area dry up as due to pressure by livestock, wildlife and human consumption. Livestock and human beings are not allowed either to fetch water or graze within the protected area despite the fact that the adjacent group ranches act as wildlife dispersal areas. The community has quite often been involved in violent confrontation with the park administration that has set Kangaroo court that charge up Ksh 10,000 for trespassing into the park.

Cultural Conflicts.

The following are seen as having negative impacts on the people’s culture.

· Loss of respect to elders by the youth.

· Disintegration  of the social fabric- no one cares for the especially for those that have close relationships with the tourists

· Increase in immoral behavior including commercial sex hence increased incidences of HIV and AIDS

· Increased levels of drunkardness

· Increased incidences of child labor

· Increased levels of school dropouts 

Exploitation by tour operators.

Cartels of tour drivers have formed cartels to fleece the community when they take tourists to visit cultural villages. 

While the tour driver charges $20 per person to visit the villages, the whole village is left with a paltry Ksh. 300per vehicle that visits the village. Curio shop owners pay paltry prices for artifacts sold by local Maasai women and pay   

Conflicts within Group Ranches.

Prior to the dissolution of Directors of Group Ranch conservation trusts, the directors were the sole beneficiaries of a 19% of the total earnings accrued by Narok County Council from the Mara National Game Reserve. Some group ranch directors are known to have amassed a lot of wealth and others are having court cases filed by the community to try to recover some of the monies. Cartels have been put in place with tour operators to print counterfoil receipts to sell to unsuspecting tourist with the money being shared among the clerks and directors

Due to the tourist flow to the Mara, several community wildlife trusts were registered with each having its own game viewing receipts and clerks.

The break away trusts are mainly used as cash cows by the leaders who seldom share the earnings with the rest of the community. Conflicts have arisen especially in Siana where Ropile, Lenganishu and Siana run parallel community trusts despite being members of the same group ranch. The scramble for business has often resulted in ugly incidences that have threatened tourism in the Mara. 

Politics have played a big role especially because most aspiring and sitting local authority representatives scramble to be chairmen of the trusts to make money to buy leadership. The conflicts have put tourism at risks with communities threatening possible invasion of the park and other prime conservation areas.

Scramble for the Mara

· Creation of private conservancies. 

The subdivision of Koyiaki and Olkinyei Group has created a scramble by investors to buy or lease land from those that have already acquired title deeds. The point of contention is that the leaders in Koiyiaki and Olkinyei group ranches allocated themselves most of the prime land bordering the Maasai Mara Game reserve by charging exorbitant survey fees and those that cannot afford are made to sell their pieces of land at meager prices and even with exchanging an acre for two shoats.

Private White investors and other prospectors are buying off poor community members and creating private conservancies where the community is bared from grazing, watering and in many instances, they are forcibly evicted with their homesteads being burned down. Most of the watering points are located within these areas and therefore rendering a large number of people inaccessible to water and pasture for livestock. This has created a big conflict between the private developers and some members of the community who have opted to take the case to court.
 
In the scramble for tourists destination in the Mara, several camps have  been established by private developers most of them located in community water points which includes creating buffer zones  where even grazing is not allowed.  {Study underway to establish exact no. of local beneficiaries and total land area covered by each camp and springs affected.}
Case Study 6.

In the Matter of the Ogiek People versus District Commissioner; 

Case No. 238/1999 (Indigenous Rights to Tinet Forest)
The Prayers
The Ogiek Community is the oldest known indigenous community who inhabit forests in Kenya. They derive their livelihoods from honey and game meat and act as medicine men for communities that share the forest resource.

The Ogiek of Tinet was evicted when the government outlawed forest habitation but the community has sought legal redress as per the case brief below.

· A declaration that their eviction from Tinet Forest by government (acting by the provincial administration) contravenes their rights to the protection of the law, not to be discriminated against and to reside in any part of Kenya. 

· A declaration that their right to life has been contravened by the forcible eviction from the Tinet forest. 

· An order that the government herein represented by the Attorney General compensates the Plaintiffs.

· An order that the defendants pay the costs of the suit. 

 
Grounds for the application
· The Plaintiffs have been living here for a long time. 
· The Government had finally decided to have their community settled in Tinet Forest and other places before the order of eviction came. They were even issued with letters of allotment. 
· Their constitutional rights under the constitution Sec. 7 and Sec. 82 are at stake. 

· They depend on the forest for their livelihood. 
· They have preserved the natural environment and have not interfered with it in anyway. 

Grounds of Opposition
· The applicants are not the genuine members of the Ogiek community: the government between 1991 and 1998 already settled the original members. 
· The 'letters of allotment' as alleged were mere cards to indicate a promise by the government to allocate the people with land but not actual letters of land allotment. 

· The applicants entered the forest unlawfully and settled.
· The District Commissioner for Nakuru District gave the applicants notice to vacate the forest peacefully. They have never been harassed as alleged. 
· The colonial government had already resettled the Ogiek people but they later came to the forest with intent to dwell without any licence. Such unauthorized occupation has been followed by numerous evictions since the date of gazzettement of the forest. 
· The claim of discrimination was denied on the basis that anyone who has invaded the forest is subject of the eviction. 
· The developments, if any, are unauthorized and have not been approved by the Commissioner of Lands. 
· The forest is intact and no sub-division or allocation has been approved or effected. 
The Court's Ruling 

The court noted that it was on record and agreed in the proceedings that the colonial government had declared the disputed area a forest and moved people out of it, translocation them into certain designated areas. The area has since remained a forest under the Forest Act Cap 385.
 
The court also noted that the applicants were not in the forest after compliance with the regulations but were there forcefully and continuing with what they were doing as part of their struggle and resistance. They had not bothered to seek any licence and they simply seeped back into the forest after every eviction increasing their socio-economic activities until they were noticed and evicted again. 

 
The court further noted that the applicants were not the poorest of the poor and even if they were, the records showed that they were given alternative land during the colonial days and this was compensation. They have since had a fair opportunity to come to court to challenge the evictions, but they had not done so. Instead they have opted for forceful occupation of the forest. 

 
The applicants cannot claim Tinet is their land as they have shown by trying to found their right to the land by virtue of letters of allotment & allocation that they acknowledge the government as the owner of the land. They cannot then deny the ownership from the same person from whom they have accepted allotment. The court therefore found that the applicants were not being denied their livelihood but they were being given alternative land, which they were resisting. They have also not said that the land they are being moved to is incapable of sustaining human life. Further, the quit-the forest notice does not bar them from continuing to enjoy the same privileges permitted by law, on obtaining the statutory prescribed authorization from relevant authority. It was therefore the courts considered opinion that the eviction order had not encroached on fundamental rights of the applicants as protected by the constitution as their livelihood can still be earned from the forest as by law prescribed. 
Ogiek’s Unrelenting Pursuit for Justice

Consequently, the Center for Minority Rights and Development (CEMIRIDE) filed a suit on behalf of the Endorois community against the Kenya Government in the African Union in 2003.

The Government on its part pleaded with CEMIRIDE to have the first hearing slotted for May 2006 rescheduled to December 2006 during the 40th session of AU. In October 2006, the Kenya Government, CEMIRIDE and Endorois met and looked into the disputed facts and issues about the case. Meanwhile, the Government has promised to undertake a comprehensive investigation and provide a progress report over this matter.
 
Case Study 7

. 

Narasha Maasai Community

Narasha is located between Mt Longonot, Hells Gate Park and Lake Naivasha with the Maasai community sand witched between. The community has been subjected to untold suffering through;

· Rampant Land Grabbing by elite individuals and encroachment of Lake Naivasha by horticulture/floriculture farms are dispossessing pastoralists of their ancestral territories and denying them access to the lake by blockading access routes/corridors to water (which is a critical resource).  This consequently compromises their inherent right to livelihoods as well raises fundamental environmental concerns. Pastoralists’ religious and cultural attachment to the lake resource has also not been considered in the establishment of private land for conservation, tourism and flori/horticulture farms. The incorporation of indigenous systems of ecological management in land use systems is equally missing. There is also a demand-driven plea made by pastoralists to the horticulture/floriculture businesses for increased attention and resources to corporate responsibility, human rights and the conditions of the barracks where some Maasai are now forced to work in order to sustain themselves.  

· Pastoralists have been systematically and often forcefully extracted from their traditional grazing lands to pave way for a KenGen Geothermal Power Generation plant and establishment of Hell’s Gate National Park in the area. This has occurred without requisite compensation and without the integration of Maasai women and men into decision-making processes.  In addition, some Maasai families are confined within the park perimeter and are subjected to curfew-like regulations in their own homelands. There are no mechanisms in pace for compensation for wild animal attacks on humans and livestock.

· There is glaring lack of policy recognition of communal land tenure and access to natural resources as well as pastoralism and the social, cultural, economic and religious aspects. Pastoralism is perceived as “non-productive” and a threat to the ecology, even though it has been a sustainable way of life for centuries.  

· Lack of equitable distribution of resources and benefit sharing as well as the somewhat weak capacity by pastoralists to articulate their rights due to prevalent fear of government disenfranchisement and marginalization arising from century long experiences of brutality and suppression by state security machinery.

· Privatization and subdivision/segmentation of land is threatening transhumance pastoralism practiced by the Maasai thus undermining and endangering livestock production, ecological sustainability and communal property rights to land and natural resources in addition to culture and identity.

· One of the specific challenges also faced by pastoralist communities is to find a way to empower, strengthen the capacity and access to resources of and empower Maasai women to find locally and gender sensitive solutions.  It was noted by both the men elders and the small group of Maasai women that women seem to disproportionately bear processes of marginalization.  

· A positive and concrete outcome of the field trip was that the representative of the flower growers’ association responded to the challenge posed by Maasai pastoralists by inviting them to write a “Master Plan” concerning access to and restoration of the lake.
 

Community Initiatives to challenge emerging trends and marginalization
The local community has formed a community-based organization to spearhead activities aimed at mitigating the effects of marginalization 

· Increased exchange and networking with other pastoralist communities, and with national, regional and international human rights and indigenous rights bodies.  One promising example is a case pending by the Human Rights Task Force of the African Commission regarding the historical claims of the people around Lake Baringo.  If judged in the favour of indigenous people, this case will set a precedent for other communites in Kenya and beyond.

Emerging Issues of concern
· The apparent lack of commitment, protection and equitable legislative reforms by the state to give voice to pastoralists’ issues has in some cases rendered them “squatters” in their own ancestral lands and restricted access to resources that are critical for their livelihoods.  Without these rights to access resources, pastoralist communities face a stark future of continued marginalization and impoverishment
· There is a strong need for policies that supports – and not condemn the rights and lives of pastoralists across Kenya.  Pastoralist communities have put forward constructive suggestions like setting up a Parliamentary Committee on Pastoralist Issues, as well as having a policy on Pastoralism.

 All the cases discussed indicate that there is an In complete disregard to the principle of free, fair and informed consent (FPIC), the government and multinational companies exploit and utilize natural resources within pastoralists and minority community regions. 

In July 2000, the UN Human Rights Committee concluded that Article 27 of the International Covenant on Civil and Political Rights
 (ICCPR) requires that, “necessary steps should be taken to restore and protect the titles and interests of indigenous persons in their native lands…” and that, “securing continuation and sustainability of traditional forms of economy of indigenous minorities (hunting, fishing and gathering), and protection of sites of religious or cultural significance for such minorities …must be protected under Article 27
 

In essence, the violation of the principle of FPIC (Free, Prior and Informed Consent) stipulates the absence of the benefit sharing concepts that particularly would safeguard both the interest of the government, communities and multinational companies. This has resulted to conflict between the Maasai and the Ogiek communities. A case in point is the sporadic eviction of the Ogiek and Maasai from their ancestral lands by either using the courts or brute force. 

In respect to this, the UN Committee on Economic, Social and Cultural Rights also addressed a similar issue in the General Recommendations No. 12 on the rights to food stating that, states must refrain from taking measures liable to deprive anyone access to food (the obligation to respect). This obligation will be violated, for example, if the state arbitrary deprived an individual or group of individuals of their land in a case where the land was the individual or group’s physical means of securing the right to food
 

Even though there are sufficient international human rights instruments to protect and promote human rights, the responsibility by member states in securing this rights have been abdicated and continue to predispose indigenous communities in Kenya to worse consequences of poverty. In the recent past, poverty was often defined as insufficient income to buy a minimum basket of goods and services. Today, the term is usually understood more broadly as the lack of basic capabilities to live in dignity. This definition recognizes poverty’s broader features, such as hunger, poor education, discrimination, vulnerability and social exclusion. The UN Committee on Economic, Social and Cultural Rights notes that this understanding of poverty corresponds with numerous provisions of the covenant. In the light to international bills, poverty may be defined as a human condition characterized by sustained or chronic deprivation of the resources, capabilities, choices, security, and power necessary for the enjoyment of an adequate standard of living and other civil, cultural, economic, political and social rights. While acknowledging that there is no universally accepted definition of poverty, which reflects the indivisible and interdependent nature of all human rights.
 

It can be seen that even though there are several covenants and declarations such as ILO Convention 169 and the United National Draft Declaration on the Rights of Indigenous Peoples Article 27 states that, “Indigenous people have the right to the restitution of the lands, territories and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used or damaged without their free, prior and informed consent (FPIC). 

The failure by member states of the United Nations such as Kenya presents a scenario whereby the government has abdicated its role as the prime protector and facilitator of better livelihood for her people and instead turned detractor and violator of the fundamental rights and freedom. 

However, in entirety, the poor political culture endemic amongst indigenous communities in Kenya that has posited incapacity and civic inertia debilitating their participation in civil, economic, social, political and cultural life is in part to blame for the continued exploitation and utilization of natural resources within their regions. 

It is imperative for posterity that urgent investment in public education on UN International Human Rights Instruments be expediently conducted through the agency of the civil society movement in indigenous peoples communities. It is indeed our hope that if member states such as the government of Kenya, the indigenous communities, indigenous civil society movement and multinational companies are well educated on the principle of Free, Prior and Informed Consent and an institutional framework is established to guarantee the practice of FPIC and development of benefit sharing agreement, then, the violation of the fundamental rights and freedoms of indigenous peoples in Kenya in respect to the exploitation and utilization of natural resources within their territories will be forestalled and a bright future with hope and opportunities (such as employment amongst others) created, hence improved livelihood for indigenous youth, women and children in Kenya. 

Case study 8
 The Pokot historical claims and The Turkwel Project
Pokot claim that the British government did pay compensation to the

Kenyatta Government for onward transmission to the community. They have

Frequently agitated for compensation or resettlement and on occasions,

threatened to reenact the land clashes of the 1990s to reclaim land that

historically belonged to them. Pressure on the arid land which is void of

water has continued to put the Pokots on confrontation with the current

residents with the agricultural communities viewed as invaders hence the

persistent cattle rustling.  While recommendations were made by the

Ndungu Land Commission that Pokot  Historical land claims be addressed,

the Government is yet to address the issue 

The Pokot community is has equally suffered loses on land and other traditional grazing land as a result of the Turkwel Dam.

The project was established without prior informed consent of the community and environmental and social impacts of the project are skewed in favour of the project as opposed to the community.

While the dam is meant to generate power to the National Power grid, the creation of a man made lake along the gorge the local community is still counting loses in the following areas:

1. Loss of pasture along the gorge which acted as dry period grazing area for the pastoralist community.

2. The community has no direct benefits from the project as power is taken away to Eldoret

3. Due to lack of Education very few of the Pokot community members benefit from meaningful employment

4. The community attributes some of the perennial conflicts between the Pokot and the Turkana to the project especially because the Turkana community is now using the Water for irrigation
Case Study 8

 The Nubian Community.

The Nubian community was settled from Sudan as part of the King’s African Rifles during the First World War. A large number were settled in Kibera, Nairobi, are others in Kisumu and other parts of the country. The Nubians have lived in Kibera since then. The Government has treated the Nubians as second class Citizen especially regarding the land they occupy and have been denied title deeds while other communities who moved into the same area have been granted title deeds. This has sometime led to clashes in Kibera which is now one of the largest slums in Africa. The Nubians have also gone to the streets to demonstrate demanding their rights to land like any other citizen.


With the assistance of CEMIRIDE, the Nubian community has now taken their case to court for legal redress. The Nubian community has claims ranging from citizenship, employment and access to civil rights. They have often than bee subjected to untold suffering by the law enforcement agents who claim they are foreigners.

Case Study 9

The Effects of Structural Adjustment Programs{SAPs} in Kenya.
As in any other developing country in the third world the effects of Structural Adjustment Programs{ SAPs} began to inflict its pains in mid 1980s, but reached its pinnacle in late 1980s up to the present. In 1988 before the implementation of the SAP conditions as dictated by IMF and its ally the World Bank, the Kenyan economy had registered a growth rate of 5.2% as compared to 1.5% in 1992.

A quick looks at some impact of SAPs in Kenya since 1988 reveal the following.

· A sharp increase in unemployment – public sector lay-offs; the privatization of public entities; competition from cheap imports and capital intensive industry, which is wiping out small  and traditional enterprises; and policies of high interest rates and demand contraction
· Cheapening of labour through successive devaluations, the imposition of IMF wage guidelines and the suppression of unions. Average real wages, the minimum wage and salaries as percentage  of national income have fallen sharply as countries are pitted against one another as cheap labour export production platforms

· Rapid expansion and deepening of poverty as a resoult of policies to induce domestic demand to pay back debts, the emphasis on export, production, raising prices, wage control and unemployment has led to many populations fall below the poverty line and face daily hunger
· An ever increasing burden on women, who must compensate for declining family income and access to social services while being denied access to productive resources and seeing their traditional skills,  knowledge and productive systems devalued and undermined.

· Broad environmental degradation including devastation of forests, increased soil erosion, exploitation of marginal resources and stringent export conditions for local animals and fish products. 

· The undermining of democratic systems and processes through imposed and skewed distribution of resources and decision making power at all levels cause further erosion of confidence in political leaders, induced growth of violence and crime, decrease in governance ability hence forcing the government to intensify repression to control protests.

Emerging issues on SAPs.

1. There was no special attention given to the poor in development. The priority was to create an attractive environment for foreign investments which was seen as the driving force for economic development

2.  The SAPs were market oriented not people centered. The basic framework of SAPs was strongly influenced by views and policies of IMF

3. The World Bank methodology and objectives of SAPs did not have as one of its objectives the welfare and benefit accruing to the indigenous populations.
4. The assumption that private sector is the only effective economic agent contrary to the indigenous systems which hinge more on collective productive and resource utilization.
5. The SAPs established a vicious cycle of indebtness by creating situations where the debtor counties depleted their foreign exchange exchange reserves and took new loans not for development but to pay old debts.
Challenging The SAPs.

The point of view of NGOs and Civil society continuously challenged the SAPs on behalf of the exploited sectors of the community and recommended that:

· That SAPs focus on local and national development needs first, rather than imposing a uniform series of macroeconomics policy which leads towards integral humane development

· Promotion of social policies; human resources; participatory democracy and the issue of human rights as integral components of macroeconomics policy to overcoming the root of poverty.

· Democratize the Macro Policy debate and decision making processes by recognizing the views and the work of other individuals and organizations

· Strengthen and promote the democratization of control over productive, financial and commercial resources and activities to domesticate human needs and peoples empowerment first

· Use trade as a function of sustainable human development by subordinating external sector to the domestic sector of the economy.

Case Study 10.
The Tiomin Mining in Kwale

Tiomin Resources Inc. of Toronto Canada is a transnational corporation (TNC) with various mining operations all over the world. It is listed on the Toronto Stock Exchange with shares actively trading on the exchange. Indeed in January 2001, Tiomin Resources Inc announced that it has raised US$5 million (approximately Sh400 million) to finance its Kwale titanium-mining project. The firm confirmed that it had filed its final prospectus with the Ontario Securities Commission for the sale of Special Warrants which were offered at a price of US$0.85, with each being exercisable for one common share. In a statement signed by Tiomin’s President, J C Potvic and Vice President of Finance, Ian MacNeily, “ The proceeds of the issue were to be applied towards funding the pilot plant test work for the Kwale project and in the acquisition of additional surface rights at Kwale and completion of the detailed engineering and design work for the project as well as for general corporate purposes”.

The firm applied for and was granted a number of Exploration Leases in Kenya in the mid-1990.

Exploration work subsequently defined a number of large but low-grade mineral sands resources. After the basic exploration phase, there was sufficient confidence in the Kwale project to commence discussions with the Government of Kenya to understand the approval process required to see investment in a successful project. For the Kenya operations, the parent company founded Tiomin
The people that are affected by the proposed mining project are

landowners located in Mwaweche and Kidiani locations and squatters located on the Ramisi Sugar Estate. It is estimated that there are about 450 households that may be affected. Of these, 25% are landowners with title deeds and 75% are squatters. The average household size is about seven people per household, which means that approximately 3000 individuals may be affected over a period of 10-15 years by the proposed project. In general, families have well-developed shambas. Although the size of the various shambas differs, plot sizes range between 4-8ha (10-20 acres) for landowners, while squatters have plots of about 2ha (5 acres).

Social & cultural environment - The main ethnic groups in the proposed mining area are the Digo, the Duruma and the Kamba. The latter were moved into the district by a government settlement scheme a few decades ago. Christianity and Islam are the dominant belief systems in the area, with Digo being pre-dominantly Moslem and the Kamba being Christian. Almost half the households in the study area had one or more graves on their shamba, which are recognized as sites of particular spiritual importance, as they are associated with ancestral spirits. Men are generally the heads of households and about 70% of them are farmers, 10% businessmen, 4% teachers and 2%

civil servants.

A report on the project indicates that the development of the mineral sands mine will impact on the physical, natural and socio-economic environments at Kwale. The mining operations will result in permanent changes to the topography of the Central and South dunes and the tailings dam area. The proposed mitigation measures will maintain the agricultural potential of the Central and South dunes

and will improve the land capability of the tailings dam area. The operations will have no effect on the soil hardness or its susceptibility to erosion. Changes to the topography will affect the local surface drainage pattern. The mining operations will probably not affect the main deep aquifer in the mining area, but some of the springs may experience a change in yield, change position or disappear.

Planned mitigation measures including a rehabilitation and management programme should reduce the overall eco-logical impacts. Employment resulting from mining operations and associated services will be the main socio-economic benefit for the affected community. The resettlement of people living in the mining area and the relocation of community infras- tructure are the most

negative impacts on the community.

CURRENT POSITION

In February 2001, a coalition of local communities, conservation and human rights organizations called the Coast Mining Rights Forum filed legal proceedings in the High Court of Mombasa seeking an injunction against Tiomin on the grounds that it had illegally commenced mining operations and

that dire environmental disasters would affect local residents. An ex-parte injunction was initially granted i.e. in the absence of any representation by Tiomin.

During September 2001, after hearing the parties, the High Court confirmed the injunction restraining Tiomin from carrying out any action of mining pending the full hearing of the legal proceedings filed in Mombasa.

The High Court found that Tiomin had not submitted to the Government of Kenya a Project Report and an Environmental Impact Assessment Report as required by Kenyan Law.

Tiomin has since sought the opinion of Senior Counsel in Nairobi, Kenya, to seek to overturn and/or discharge this Court Order.
In late 2006 the Community lost the case despite glaring evidence from the community of inadequate compensation and irreversible environmental damage.
  Case Precedents
The rights that indigenous people have under international law are partly a product of rulings given in many legal cases around the world. Each of these test cases has contributed to what is a continuously evolving area of international law. These are some of the most important cases of recent decades:

1. ‘Calder’, Canada, 1973
This historic case was brought by the Nisga’a Indians of British Columbia, Canada. They argued that they possessed land rights to their traditional territory since time immemorial, and had never surrendered or lost their rights to it. In their verdict, the judges of the Supreme Court recognized the existence of Aboriginal rights to land for the first time.

2. ‘Mabo’, Australia, 1992
Eddie Mabo, a Meriam islander from the Torres Straits of Australia, brought this case to establish the right of indigenous people in Australia to own their lands, although the case took so long that he died before the verdict was given. In accepting his claim, the High Court recognised the existence of ‘native title’ for the first time and overthrew the concept of ‘terra nullius’, the legal fiction that the land had been unoccupied when the British colonisers arrived. 

3. ‘Delgamuukw’, Canada, 1997
In this case, brought by the Gitxsan and Wet’suwet’en tribes of British Columbia, Canada, the Supreme Court stated that native people have a constitutional right to own their ancestral lands and to use them almost entirely as they wish. The Court confirmed that indigenous people continued to own their lands unless the government had explicitly ‘extinguished’ their ownership, and also emphasized the importance of oral history as evidence of indigenous peoples’ long ownership of their territories.
4. ‘Awas Tingni’, Nicaragua, 2001

After a Korean company was granted a logging concession over their traditional lands, the Sumu Indians of the village of Awas Tingni took their case all the way to the Inter-American Court of Human Rights. The Court affirmed the existence of indigenous peoples' collective rights to their land, resources, and environment, and declared that the community's rights were violated by the government granting the concession without either consulting with the community or obtaining its consent.

5. ‘Richtersveld’, South Africa, 2003

In a case with striking similarities to that of the Botswana Bushmen, 3,000 Nama people (an indigenous group related to the Bushmen) took the South African government to court after they were evicted from their diamond-rich land in the 1950s. The country’s highest court, the Constitutional Court, ruled that the Nama people had both communal land ownership and mineral rights over their territory. Furthermore, the failure to respect indigenous peoples’ land ownership under their own traditional law, even if it is unwritten, amounts to ‘racial discrimination’.

6. ‘Bukit Tampoi’, Malaysia, 2005

The Temuan people of Bukit Tampoi village in Malaysia fought a ten-year battle to stop their land being used for the construction of a road link to a new airport. The authorities had claimed that the Temuans and other ‘Orang Asli’ or ‘first peoples’ were merely tenants on state land and therefore not entitled to any compensation. Malaysia’s Court of Appeal affirmed the Temuans' rights to ownership of their land, and ordered a developer, the Malaysian government and a government agency to pay the tribe substantial compensation.

                   

“Struggles for land rights and transitional justice must be enhanced for justice to be done. The establishment of a Truth, Justice and Reconciliation Commission will offer the most popular and sustainable institutional   platform to punish impunity and injustices in all forms.”
{Mwambi Mwasaru, AG. Executive Director, Kenya Human Rights Commission}
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